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Arbitration (and American arbitra-
tion in particular)1 has received increasing criticism,2 
based largely on the contention that arbitration too 
closely resembles conventional litigation, producing 
undue burden and costs.3 Chief among the criticisms is 
the view that discovery (particularly discovery of elec-
tronic information, or “ediscovery”) is largely uncon-
trolled, undermining efforts to promote arbitration as a 
speedy and economical alternative to litigation.4 Solu-
tions, in response to the criticisms, abound. One popu-
lar view is that better education of neutrals about the 
demands of modern discovery, and entreaties to neu-
trals to manage discovery processes more closely, can 
solve this problem,5 through a system where arbitra-
tors work with the parties to “right-size” the proceed-
ings, and closely monitor developments in the case, to 
avoid a “runaway” process,6 sometimes referred to as 
“muscular arbitration.”7 This approach largely mirrors 
the “active case manager” model recommended for 
judges facing similar problems of discovery control.8

Central to the active case management approach is a 
concern for “proportionality,” i.e., that the scope and 
form of discovery should be “proportional to the stakes 
and issues involved in the case[.]”9 That proportionality 
concern is already a central focus of arbitration-spon-
soring institutions.10 Yet, budgeting for ediscovery proj-
ects is notoriously elusive,11 and the ability of parties to 
determine, in advance, precisely what information they 
have that may be relevant to the dispute means that 
a “case manager” (arbitrator or judge) may have diffi-
culty doing much more than encouraging parties to 
consider their obligation to engage in “proportionate” 
discovery,12 and (when and if a party complains about 
the burdens of discovery) adopting specific case man-
agement techniques to control undue burdens.13 Pro-
portionality, moreover, is a rather old, but ill-defined 

concept, which has often eluded parties in the heat of 
battle.14

The admonition that arbitrators should pay attention 
to proportionality is generally “soft” on the parties 
(and their counsel), meaning that the case manager 
arbitrator does not place any immediate limitations 
on discovery,15 until the parties have had a chance to 
“meet and confer,” and the arbitrator generally does 
not constrain the discovery process unless one of the 
parties specifically requests assistance.16 By contrast, 
there are “hard” tools for limiting discovery, which can 
be imposed, from the outset of a case, without exten-
sive input from the parties, and on a basis that does 
not depend on a detailed assessment of proportional-
ity issues. In the arbitration context, these hard tools 
may be particularly useful. This Article briefly outlines 
some of the “hard” tools for discovery management, 
and suggests some reasons why such tools may be 
useful in arbitration.

The essential notion of these “hard” tools is that parties 
may choose, in their arbitration clause, or by virtue of 
the choice of arbitration-sponsoring organization, or at 
the outset of the arbitration process itself, to focus and 
streamline discovery processes, through the adoption 
of one or more of these tools. The tools thus become 
a default framework that will apply, unless the parties 
thereafter agree to modifications, or the arbitrator finds 
good cause for a change. The use of such tools could 
increase the predictability of discovery obligations in 
arbitration, and reduce disputes about the application 
of proportionality rules.

DIFFERENTIATED CASE MANAGEMENT
Many court systems (especially in the state courts) 
have adopted forms of “differentiated case manage-
ment,” wherein cases are assigned “tracks” (based 
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largely on the size of the claims in dispute).17 These 
tracks, in turn, determine the presumptive scope of 
discovery (often, by limiting the number of document 
requests, the period for discovery, or the availability of 
other discovery processes, such as depositions). In the 
arbitration context, the Institute for Conflict Prevention 
and Resolution (“CPR”) issued its Protocol on Disclosure 
of Documents & Presentation of Witnesses in Com-
mercial Arbitration, which employs differentiated case 
management.18 The CPR Protocol offers an array of 
“modes of disclosure,” ranging from the most basic (no 
disclosure of documents, other than disclosure, prior 
to the evidentiary hearings, of documents that each 
side will present in support of its case), through three 
more modes, with increasingly expanded discovery 
in each mode.19 This concept (categorization of cases, 
and application of different discovery rules to different 
sizes of cases) commonly appears in other arbitration 
systems.20

A differentiated case management system could be 
combined with many of the other “hard” tools for dis-
covery control listed below (that is, once a case has 
been categorized, an array of automatic discovery 
limitations would apply).21 The categorization process, 
moreover, need not automatically depend on the 
monetary size of claims. Many systems allow parties to 
“opt in” to a particular category, to object to a catego-
rization (and reassign the case), and to submit informa-
tion to administrators regarding the size and complex-
ity of the case that is not confined to the dollar value 
of the claims at issue.22

DISCOVERY DEADLINES
According to the now-famous “Parkinson’s Law,” work 
generally “expands so as to fill the time available for its 
completion.”23 The corollary to that “law,” that the more 
time a project takes, the more it costs, is also true.24 
That adage seems particularly true in the context of 
discovery.25 Setting reasonable, but short, deadlines 
for the completion of discovery, and holding firm to 
those deadlines (in the absence of compelling need) 
may be one of the most effective methods of focus-
ing the parties on the discovery processes that actually 
need to be undertaken.26 Time limits for discovery may 
be automatically linked to the size of the case; pre-
sumptively, a smaller case should require less time for 
the completion of discovery than a larger, more com-
plex dispute.27 Time limits, however, could always be 
modified at the direction of the tribunal,28 and failure 

to observe time limits should not risk vacatur of any 
award.29

COST ALLOCATION
Especially in “asymmetrical” disputes (where one side 
has a large volume of information, and the other rela-
tively little), the temptation to “shoot for the moon” 
may be strong.30 A party may demand broad catego-
ries of information, in hopes of imposing burdens that 
encourage settlement, or that (at very least) will greatly 
complicate the other side’s preparation of the case. 
One obvious solution is to apply a financial disincen-
tive, in the form of allocation of costs for discovery.31 
Perhaps the most radical allocation of costs rule would 
reverse the presumption that the party responding to 
discovery requests pays its own costs for producing 
the information, even if it prevails in the dispute.32 A 
more limited rule might provide for a presumption that 
the requesting party will pay the costs of any discovery 
requested, or (at least) that the requesting party will pay 
if (ultimately) it loses the case,33 or where the results in 
the case are not in line with the costs of the proceed-
ings.34 Another version of the rule might provide that, 
whenever a party requests information outside the 
scope of discovery applicable to its “track” (after case 
categorization), the presumption of “requesting party 
pays” would apply.35 The tribunal would perhaps retain 
discretion not to apply the presumption (for good 
cause) as part of its award, but the in terrorem risk 
that unbridled discovery requests could come back to 
haunt the requesting party might well focus discovery 
processes on the highest-priority items.36 The value 
of this “hard” approach is that it is self-implementing, 
as opposed to a system where a decision-maker must 
attempt (in determining whether a discovery request 
is proportional) to estimate the value of the claims at 
issue, the cost of the requested discovery, and the like-
lihood that the requested information will serve some 
purpose in resolving the dispute.37

LIMITING CATEGORIES OF INFORMATION
Information managers generally differentiate between 
“active,” online and “near-line” information (generally 
the easiest information to retrieve) and backup infor-
mation (stored for disaster recovery, rather than as a 
record-keeping practice), and deleted information 
(often, the hardest information to retrieve).38 Requests 
for the latter categories of information tend to produce 
undue burden and cost (compared to preservation and 
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search of the easier categories). Thus, a discovery pro-
tocol could exclude the backup/deleted information 
categories altogether, or provide that requests for such 
information should only be granted if some height-
ened showing of need is provided (and, perhaps, if 
the requesting party pays the cost of such efforts).39 
Additional specific categories of information might be 
excluded, or at least subject to a presumption of exclu-
sion,40 subject to a high standard for showing clear rel-
evance and materiality, versus the costs and burden of 
discovery.41 Presumptively, moreover, sources of infor-
mation excluded from search and production obliga-
tions would also be freed from a party’s correlate obli-
gation to preserve the information.42

Related to this approach is the use of “staged” discov-
ery, wherein parties may be required to focus on one 
set of information (considered clearly relevant to the 
dispute) before they move on to less relevant sources 
or categories of information, or categories that are 
more burdensome to obtain, and search.43 In gen-
eral, the “staged” discovery approach is a “soft” tool, 
in that it requires assessment of the specifics of the 
case to determine which categories of information 
should be produced first.44 But, a “hard” form could be 
established. Thus, for example, if specified categories 
of information were presumptively the first source of 
information in a dispute (see “Specified Categories of 
Information,” below), the staging of discovery might 
depend upon a mandatory exchange of certain cat-
egories of information, before any further discovery 
would occur.45 In the international arbitration context, 
the service of document requests might be delayed 
until after initial memorials of the parties (together with 
documents supportive of the memorials) have been 
exchanged.46 In substance, using such techniques, the 
question becomes not so much how to limit expen-
sive, burdensome discovery, but when (in the course 
of proceedings) to consider using such techniques.47

LIMITING PRESERVATION OBLIGATIONS
The duty to preserve evidence for use in litigation (or 
arbitration) generally derives from a common obliga-
tion to avoid “spoliation” of evidence.48 That obligation 
generally applies in arbitration, as it does in litigation.49 
Determining when the duty to preserve attaches, the 
scope of document preservation, and the form of 
continued compliance obligations of attorneys and 
their clients is among the most difficult aspects of 
the discovery process.50 The costs of preservation can 

be substantial, and parties and counsel often “over-
preserve,” as a result of concern that they may guess 
wrong as to the scope of their obligations.51

Perhaps the most extreme solution to this problem 
would be a flat rule that parties have no obligation to 
preserve evidence absent a specific written request 
from another party.52 A more modest, but still firm, rule 
would provide that, except on a showing of bad faith, 
a party’s use of its ordinary methods of record-keeping 
and archiving could not form the basis for a claim of 
spoliation. And arbitral rules might clarify that (absent 
bad faith), the ordinary form of remedy for failure to 
preserve information would be a (permissible, but not 
mandatory) “adverse inference” regarding the charac-
ter of the information not preserved.53

SPECIFIED CATEGORIES OF INFORMATION
It is possible to designate specific categories of infor-
mation that must (at least presumptively) be produced 
in a case. This is the approach embodied in Rule 26(a) 
of the Federal Rules of Civil Procedure.54 The Rule 26(a) 
items are generic, meaning that they do not depend 
on the nature of the specific case. It is possible, how-
ever, to specify categories of information, for particular 
types of cases, that constitute the “core” of any disclo-
sure, and which presumptively should be produced 
before parties undertake more detailed (and more 
expensive) discovery.55 The Federal Circuit Advisory 
Council, for example, has prepared a “Model E-Dis-
covery Order,” for use in patent cases, which requires 
parties to exchange “core documentation” concerning 
“the patent, the accused product, the prior art, and the 
finances” of the patent and accused product before 
making any requests for emails.56 The Model order also 
places presumptive limits on the number of custodi-
ans for which email must be searched, and limits on 
the number of email search terms. Requesting parties 
presumptively bear “all reasonable costs” for discovery 
in excess of these limits.

At the other end of the spectrum (in terms of claim 
amounts at issue, and sophistication of the parties), 
certain forms of cases may be channeled into strictly 
limited categories and volumes of discovery. Under 
a Local Rule in the Southern District of New York, for 
example, prisoner pro se cases are subject to a set of 
“standard” discovery requests, which the pro se plain-
tiff must use, absent “good cause.”57 Standard requests 
also exist for use in employment cases.58
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A similar process for specification of information sub-
ject to discovery could be used in arbitration. A survey 
of disputes in a particular area might confirm that cer-
tain categories of documents and information routinely 
constitute the “core” of discovery in a particular field.59 
For example, construction disputes almost always 
involve: the principal contract and amendments, plans 
and specifications, change orders, records of job-site 
meetings and the like. Arbitrators might enhance the 
certainty of parties and counsel by stating, at the out-
set of proceedings, that these core documents should 
presumptively be exchanged between the parties.60 In 
theory, moreover, the “core” list could be made man-
datory (and restrictive), subject only to “good cause” 
exceptions.61

STREAMLINED SEARCH
As discussed above, the search for discovery materi-
als could be confined to a fixed number of custodians, 
and a fixed number of locations (or types of media).62 
Beyond that, on the assumption that a responding 
party generally best knows its own technological 
capabilities, a tribunal may defer to the responding 
party’s reasonable choices of search methods.63 To 
avoid later disputes about the adequacy of search, 
however, the tribunal may mandate testing of search 
methodologies, to help facilitate agreement between 
the parties.64 Further, a tribunal may require that a party 
claiming excessive results from too-broad search terms 
provide the requesting party with relatively detailed 
information about the search results.65 The tribunal, in 
turn, may require that the parties “meet and confer” to 
discuss the results of the sample search, and attempt 
to agree on a more efficient search protocol.66

In addition, certain forms of software features have 
become increasingly common in ediscovery. One com-
mon feature, for example, is the use of de-duplication 
(and near-duplication) filters (which remove extra cop-
ies of the same document from a search population), 
and email “threading” (which eliminates the multiple 
copies of underlying emails, allowing review of only 
the “final” form of an email chain).67 Many of these fea-
tures could be authorized as presumptive elements of 
a search protocol.68

LIMITING USE OF DEPOSITIONS
Pre-hearing depositions are relatively rare in interna-
tional arbitration, and some suggest that they have 
no place at all in arbitration.69 And out-of-control 

deposition discovery could seriously undermine the 
efficiency of an arbitration process.70 But an extreme 
no-deposition practice could have unintended conse-
quences (lengthening a hearing where counsel con-
front a witness for whom they have no relevant docu-
ments or statements, to predict what they may say, 
and prepare for cross-examination).71

One alternative to depositions, used extensively in 
international arbitration, involves the preparation of 
witness statements, not just for experts, but for fact 
witnesses (at least to the extent that they are within 
the control of a party).72 The rules of domestic arbi-
tration-sponsoring organizations permit testimony in 
that form.73 Use of the witness statement system can 
save hearing time, by limiting (if not eliminating) direct 
testimony of witnesses,74 and by helping focus cross-
examination on the witness’ statement.75 Because the 
witness statement confines the scope of the witness’ 
testimony,76 moreover, discovery (in the form of a wit-
ness deposition) may not be necessary.77

There are circumstances where some witnesses are 
not available to provide written statements, although 
they are available for hearing testimony, or where the 
“live” direct testimony of a witness may be essential 
(as where there are complicated facts to be explained 
to the tribunal); thus, an arbitrator should not require 
written statements where counsel elect not to use 
them.78 But an arbitrator could (at least) require that 
parties consider (and “meet and confer” regarding) 
the use of witness statements. And an arbitrator could 
provide (at least presumptively) that any witness who 
provided a written statement would not be subject to 
deposition. Less formal methods of information-gath-
ering, such as witness interviews, might also substitute 
for depositions.79

Additional methods of streamlining depositions 
include time limitations,80 or the use of videoconfer-
encing (to avoid travel costs, and increase scheduling 
flexibility),81 and “staging” of depositions, to depose 
the most knowledgeable person first, or the conduct 
of a Rule 30(b)(6) representative deposition82 (with 
the aim of determining whether, after limited deposi-
tions, there remains any reasonable need for additional 
deposition examination).83 Here, again, an arbitrator (or 
an institution, as part of its guidelines) might require 
that parties at least consider imposing these kinds of 
limitations, even if such limitations are not expressly 
included in the parties’ arbitration agreement.84
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PRECLUSION FOR DELAY
A common remedy for failure to disclose requested 
information is an order of preclusion, to the effect that 
related information may not later be offered as evi-
dence in a hearing.85 The remedy, however, is often 
softened by a “harmless error” rule, allowing late pro-
duction and use of evidence.86 In the arbitration con-
text, where speed and efficiency are at a premium, a 
harder version of the rule might obtain better results. 
Thus, for example, a party that failed to produce 
requested documents within the time periods set by 
the tribunal might simply be precluded from present-
ing such evidence.87 Such preclusion, however, should 
be tied specifically to an order of the tribunal directing 
discovery, to avoid claims that the tribunal has some-
how unfairly prohibited a party from making its case in 
arbitration.88 Alternatively, as explained above, arbitra-
tors might inform a recalcitrant party that the tribunal 
may apply an adverse inference, or allocate costs, if 
the party does not produce information as specifically 
directed by the tribunal.89

LIMITED PRIVILEGE REVIEW
Costs associated with review of documents for privi-
lege, and the generation of related privilege logs, can 
be substantial.90 The establishment, at the outset of 
a case, of less burdensome forms of privilege review 
and logging can help ensure that parties do not “over-
designate” documents to be withheld from produc-
tion, on grounds of privilege.91 Further, the creation 
of presumptive (or mandatory) protocols for privilege 
review and logging can reduce the uncertainty parties 
may face in determining what their privilege protec-
tion obligations may be.92

Examples of protective orders and privilege proto-
cols abound.93 An arbitration sponsoring organization 
might offer one or more “standard” forms of protective 
orders. As a means to reduce the risks of inadvertent 
production of privileged information (and thus reduce 
the incentive to over-designate privileged documents), 
a standard form might incorporate a “claw-back” provi-
sion, such that no privilege waiver would occur from 
inadvertent production.94 In addition, a standard form 
of privilege protection order might presumptively 
approve less burdensome forms of privilege logs, 
including “categorical” privilege listings, wherein cat-
egories of documents may be grouped, and privilege 
asserted on a group basis;95 and email thread log-
ging, where each uninterrupted email chain would 

constitute a single entry (versus individual logging of 
every part of a lengthy email chain).96

MANDATORY COOPERATION
The efficiency value of cooperation in discovery can-
not be overstated.97 When parties (and their counsel) 
cooperate, they may avoid mistakes in the production 
of information, more easily focus on information that 
matters most to resolution of the dispute, and (in many 
instances) reduce the cost of information exchange, 
through shared protocols and platforms for informa-
tion processing.98 As a “soft” tool, arbitrators certainly 
should encourage parties to cooperate in the discov-
ery process. But backing up that approach, “hard” tools 
for enforcing an ethos of cooperation exist. One obvi-
ous requirement is an obligation to “meet and confer” 
(preferably, in advance of the first pre-hearing confer-
ence with the tribunal), to address topics related to the 
conduct of disclosure.99 The obligation may be made 
even more specific. Parties may be required to fill out 
a form, confirming that they have discussed specific 
topics, and outlining the terms on which they have 
agreed, and what topics remain to be resolved by the 
tribunal. They might also be required to exchange ini-
tial discovery requests (as part of the “meet and confer” 
process), in order to facilitate discussion of discovery 
issues in the dispute.100

Further, when discovery disputes arise, during the 
course of pre-hearing proceedings, the tribunal again 
may require that parties “meet and confer” in an 
attempt to resolve the dispute, before raising the issue 
with the tribunal. Specification of an efficient process 
(such as short letters explaining the issue, followed by 
a swift telephone with the tribunal) may further reduce 
costs (as many disputes can be resolved quickly, with a 
minimum of submissions to the tribunal).101

Finally, in allocating the costs of arbitration, the degree 
of good faith cooperation of the parties may be an 
appropriate consideration. In egregious circumstances, 
sanctions for bad faith practices may be imposed.102 
The expectation of cooperation, and the potential 
consequences for parties and their counsel, should be 
clearly stated (for maximum in terrorem effect) from 
the outset of the arbitration process.

SINGLE ARBITRATOR FOR DISCOVERY MANAGEMENT
Three-arbitrator tribunals are expensive; and when 
all three arbitrators must participate in resolving 
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any discovery dispute, the cost of discovery can be 
inflated.103 As a response, in three-arbitrator cases, the 
designation of the tribunal Chair (or another of the 
individual arbitrators) to rule on discovery disputes 
may be a simple, efficient method for reducing discov-
ery costs.104

CONCLUSION:  
IMPLEMENTING “HARD” DISCOVERY CONTROLS

Arbitration is a “creature of contract;” the existence of 
an obligation to arbitrate, the scope of the matters to 
be arbitrated, and the procedures for arbitration—all 
are generally determined by agreement of the parties 
(and, often, by their choice of rules from an arbitration-
sponsoring organization).105 In advance of any dispute, 
at the time of entry into a transaction (which may 
include negotiation of dispute-resolution provisions) 
parties may be in the best position to discuss “hard” 
discovery control methods. After arbitration begins, 
parties may resist implementation of stringent dis-
covery controls,106 especially in circumstances where 
one party perceives an advantage from more lenient 
discovery rules.107 Arbitrators, moreover, may hesitate 
to impose significant restraints,108 for fear (unfounded 
or not)109 of later claims that the award may be chal-
lenged on due process grounds.110 And, in any event, 
arbitrators differ widely in their views of what an “ideal” 
form of arbitration should encompass.111

Yet, arbitration clauses are often silent on the question 
of discovery, and if they do speak to discovery issues, 
generally they invoke only a specific limit (such as a 
prohibition against interrogatories, or a limitation on 
the number of depositions allowed).112 Indeed, in some 
instances, arbitration clauses go in the opposite direc-
tion, for example by adopting wholesale the Federal 
Rules of Civil Procedure (at least with regard to discov-
ery).113 Targeted, effective (and fair) forms of pre-litiga-
tion discovery cost control procedures are more than 
feasible.—they already exist.114 Arbitration-sponsoring 
institutions could make such forms more widely avail-
able for use in arbitration by offering them as “model 
clauses” on their web-sites.115 Sponsoring institutions 
and bar groups, moreover, could more widely promote 
such forms, through continuing education and other 
outreach programs.116

The model clause solution, however, cannot suffice 
to spark substantial change in the field of discovery 
efficiency improvements in arbitration.117 Instead, real 

change requires arbitration-sponsoring institutions 
to modify their rules, to establish a presumption that 
cost-control measures will apply, absent express agree-
ment of the parties, or ruling by the presiding tribu-
nal for good cause.118 One example of such a system 
appears in the ICDR Guidelines for Arbitrators Concern-
ing Exchanges of Information.119 The Guidelines, by 
their terms, became effective in “all international cases 
administered by the ICDR commenced after May 31, 
2008,” with the proviso that they would be incorpo-
rated into the next revision of the ICDR’s International 
Arbitration Rules. The Guidelines further provided that 
they could be “adopted in arbitration clauses or by 
agreement at any time in any other arbitration admin-
istered by the AAA,” the domestic sister to the ICDR.120 
The Guidelines stated that “[t]he parties may provide 
the tribunal with their views on the appropriate level 
of information exchange for each case,” and that “[a]
rbitrators should be receptive to creative solutions for 
achieving exchanges of information in ways that avoid 
costs and delay,” but that “the tribunal retains final 
authority” to apply the Guidelines.

This form of guidance, committing the arbitration-
sponsoring organization to the use of efficiency prin-
ciples,121 ensures that the organization’s principles are 
not routinely derailed by parties and arbitrators that 
refuse to adopt efficiency protocols “recommended” 
(but not required) by the organization.122 Further, care-
ful drafting and review of the organization’s principles 
may help ensure that the organization’s rules are fair, 
and will withstand challenges on grounds of due pro-
cess limitations,123 or the inability of a party to present 
its case.124

For arbitration-sponsoring institutions that choose not 
to make “hard” tools for discovery efficiency a manda-
tory element of their rules, there remains the option 
of treating the discovery limitations as “presumptively” 
applicable (unless the parties expressly “opt out” of 
their application).125 Alternatively, an institution might 
provide a general direction (broadly used in many of 
the protocols referenced in this Article), that arbitrators 
conduct proceedings in an efficient fashion, coupled 
with the recommendation that arbitrators and parties 
at least “consider” use of tools outlined in a guideline 
document.126 Even with this non-mandatory form, a 
“hard” tool is available. Parties might stipulate (in their 
arbitration agreement), or the sponsoring organiza-
tion might require (in its rules), that, as part of the 
development of a pre-hearing order (and preferably 
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in advance of the first conference with the tribunal), 
that the parties must “meet and confer” to discuss the 
issues outlined in the discovery guideline formulated 
by the organization, and must report to the tribunal on 
whether they will voluntarily “opt in” to one or more 
of the guideline tools. In effect, that form of guide-
line would mirror the Rule 26(f) requirements of the 
Federal Rules of Civil Procedure,127 and build upon the 
preliminary hearing requirement common in many 
arbitration proceedings.128 Sponsoring organizations 
might provide a checklist of discovery issues for dis-
cussion between the parties,129 and with the tribunal, 
in connection with a preliminary conference.130

Whether the guidelines of a specific arbitration-
sponsoring organization will include all of the ele-
ments outlined in this Article is very much a matter 
for discussion between all the constituents affected 
by rules changes (parties, counsel, arbitrators and the 
sponsoring organization itself). As with most matters 
of rules changes in arbitration, the process is likely to 
be iterative, as organizations experiment with specific 
changes, and gather feedback from their constituents. 
At a minimum, the development of proposed rule 
changes should spark dialogue, and may (at least) lead 
to heightened awareness of the importance of devel-
oping sound practices to balance fairness with effi-
ciency in the arbitration process. 
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damaging as reality in how parties approach the arbitration 
option”); Christopher Drahozal & Quentin R. Wittrock, “Is There 
A Flight From Arbitration?”, 37 Hofstra L. Rev. 71, 73 (2008) 
(“reports—of dissatisfaction with the arbitration process 
leading to a ‘flight from arbitration’—are not based on any 
systematic study;” the “evidence of flight consists largely 
of anecdotes”), available at https://scholarlycommons.law.
hofstra.edu/hlr/vol37/iss1/3.

3 There are conflicting views on whether arbitration costs and 
burdens are justified by the need for a fair, accurate and flexible 

process, especially as arbitration has grown to encompass 
all manner of (often complex) disputes. See, e.g., Robert A. 
Merring, “Into The Briar Patch: Discovery In Arbitration,” The 
Resolver at 18 (Winter 2017), available at http://www.fedbar.
org/Image-Library/Sections-and-Divisions/ADR/2017-Fall-
The-Resolver.aspx

  (noting “explosive growth” of arbitration in “big stakes” 
matters, and suggesting that, “in such highly sophisticated 
fields as patent and reinsurance matters,” it “borders on 
the absurd” to arbitrate unless there is “some modicum 
of prehearing discovery”); Jennifer Kirby, “Efficiency in 
International Arbitration: Whose Duty Is It?”, 32 J. of Int’l 
Arb. 689, 691 (2015) (noting that “efficiency” in arbitration 
is not simply about time and cost, but about the quality of 
the process and results); Harout Jack Samra, “Is Arbitration 
All It’s Cracked Up To Be?”, Presentation at ABA Section of 
Litigation Annual Conference (Apr. 2012), available at https://
www.americanbar.org/content/dam/aba/administrative/
litigation/materials/sac_2012/3-1_arbitration.authcheckdam.
pdf (noting that arbitration values, including flexibility, cost 
efficiency, speedy outcomes, and fairness “are not entirely 
in line with one another, and in some cases may actually be 
inversely correlated. [T]o the extent that the parties determine 
that flexibility is a key value they seek from the arbitration 
process, they may sacrifice efficiency and suffer additional 
delays.”); William W. Park, “Arbitrators And Accuracy,” 1 J. of 
Int’l Dispute Settlement 25, 53 (2010), available at https://
academic.oup.com/jids/article/1/1/25/879376

  (suggesting that accuracy in arbitration awards 
should not be sacrificed for the sake of efficiency); Thomas 
J. Stipanowich, “Arbitration: The ‘New Litigation’,” 2010 U. Ill. 
L. Rev. 1, 6, available at https://www.illinoislawreview.org/
wp-content/ilr-content/articles/2010/1/Stipanowich.pdf (“as 
arbitration has been called upon to assume the burden of 
resolving virtually every kind of civil dispute, it has taken on 
more and more features of a court trial”).

4 See Brian S. Harvey, Speech (on making the most of your 
arbitration process), 8 J. Bus. & Tech. L 385, 388 (2013), 
available at https://digitalcommons.law.umaryland.edu/cgi/
viewcontent.cgi?article=1207&context=jbtl
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  (noting criticism that arbitration “all too often features 
full-blown discovery” that may become “too much like court 
litigation”); William K. Slate, “All Hands On Deck,” Keynote 
Address to Orlando Neutrals Conference, Nov. 5, 2010, available 
at https://www.yumpu.com/en/document/view/16924351/
keynote-address-by-william-k-slate-ii-president-and-ceo-
orlando- (noting the reality of “creeping litigation” practices in 
arbitration, including uncontrolled discovery); NYSBA, Report 
by the Arbitration Committee of the Dispute Resolution 
Section, “Arbitration Discovery In Domestic Commercial 
Cases” (Apr. 2009), available at http://www.nysba.org/
Sections/Dispute_Resolution/Dispute_Resolution_PDFs/
ARBITRATION_DISCOVERY__IN_DOMESTIC_COMMERCIAL_
CASES.html (hereinafter cited as “NYSBA Report”), available 
at www.nysba.org (noting “trend to inject into arbitration 
expensive elements that had traditionally been reserved for 
litigation,” with discovery that has “spiraled out of control”).

5 See Albert Bates, Jr., “Controlling Time and Cost in Arbitration: 
Actively Managing the Process and ‘Right-Sizing’ Discovery,” 
67 Disp. Resol. J. 313, 341 (2012) (“arbitrators have the 
authority and the obligation to be active managers of 
the arbitration process;” suggesting that “[w]hen the 
procedures requested by the parties threaten the efficient 
and cost-effective resolution of the matters to be decided 
in arbitration, arbitrators should intercede”); New York 
State Bar Association, “Guidelines for the Arbitrator’s 
Conduct of the Pre-Hearing Phase of Domestic Commercial 
Arbitrations,” at 6 (2010) (hereinafter cited as the “NYSBA 
Guidelines”), available at https://www.adr.org/sites/default/
files/document_repository/NYSBA%20Guidelines%20for%20
the%20Arbitrator%27s%20Conduct.pdf (suggesting that 
the “key element” in arbitration management is the “good 
judgment of the arbitrator,” because there is “no set of 
objective rules which, if followed, would result in one ‘correct’ 
approach”); John M. Barkett, “E-Discovery for Arbitrators,” 
1 Dispute Resol. Int’l 129, 168 (2007), available at https://
heinonline.org/HOL/LandingPage?handle=hein.journals/
disreint1&div=17&id=&page=

  (“A thoughtful tribunal may need no rules; common 
sense and a good sense of fairness might be enough to 
manage production of electronic documents that is going to 
be permitted by the tribunal.”).

6 See College of Commercial Arbitrators, “Protocols for 
Expeditious, Cost-Effective Commercial Arbitration,” at 72 
(2010) (hereinafter cited as “CCA Protocols”), available at http://
apps.americanbar.org/litigation/committees/corporate/
docs/2011-cle-materials/10-Prevent-the-Runaway/10c-
protocols-expeditious.pdf (suggesting that arbitrators should 
“work with counsel” to find ways to “limit or streamline 
discovery in a manner appropriate to the circumstances;” that 
they should “keep a close eye on the progress of discovery;” 
and “stay on top of the case”); Richard Chernick, “Arbitral 
Power: Confessions of a ‘Managerial’ Arbitrator” (2011), 
available at https://www.americanbar.org/content/dam/aba/
events/dispute_resolution/Meeting_Materials_Arbitration_
Clause.authcheckdam.pdf (referring to “managerial” arbitrator 
as one who will “collaborate with the parties in process 
design and assume the primary responsibility for managing 
the chosen process in order to achieve the parties’ goal of an 
effective and efficient proceeding”).

7 See Mitchell Marinello & Robert Matlin, “Muscular Arbitration 
and Arbitrators’ Self-Management Can Make Arbitration 
Faster and More Economical,” 67 Disp. Resol. J. 69 (Nov. 2012-
Jan. 2013), available at http://web.b.ebscohost.com/ehost/
pdfviewer/pdfviewer?vid=0&sid=7dc6c299-6dbf-4876-9a86-
8470735d9835%40sessionmgr101; Harvey J. Kirsh, “Muscular 
Arbitration” (Dec. 20, 2011), available at https://www.
jamsadr.com/blog/2011/muscular-arbitration (noting need 
for arbitrators to “exert control over the parties to keep the 
process moving,” through a “disciplined, ‘muscular’ process”).

8 See Federal Judicial Center, “Benchbook for U.S. District Court 
Judges” at 189 (2013) (hereinafter cited as “FJC Benchbook”), 
available at https://www.fjc.gov/sites/default/files/2014/
Benchbook-US-District-Judges-6TH-FJC-MAR-2013.pdf 
(noting that judge should be an “active case manager,” to 
help avoid “disproportionate or unnecessary costs”).

9 See Ronald J. Hedges, Barbara J. Rothstein & Elizabeth C. 
Wiggins, “Managing Discovery of Electronic Information” at 
19 (2017) (hereinafter cited as “Hedges, Rothstein & Wiggins”), 
available at https://www.fjc.gov/sites/default/files/2017/
Managing_Discovery_of_Electronic_Information_3d_ed.pdf

  (noting factors affecting proportionality); see generally 
The Sedona Conference Commentary on Proportionality In 
Electronic Discovery, 14 Sedona Conf. J. 155 (2013) (hereinafter 
cited as the “Sedona Proportionality Commentary”), available 
at www.thesedonaconference.org (outlining principles for 
consideration in assessing proportionality of discovery).

10 See, e.g., AAA Commercial Rules, R-22(b)(iv) (giving 
arbitrator authority to “balance the need for production” 
of electronically stored information against “the cost of 
locating and producing” such information); R-23(b)-(c) (giving 
arbitrator authority to impose “reasonable search parameters” 
if parties are unable to agree, and to “allocate[e] costs of 
producing documentation”).

11 See Steven C. Bennett, “E-Discovery: Reasonable Search, 
Proportionality, Cooperation, and Advancing Technology,” 30 
J. Marshall J. Info. Tech. & Privacy L. 433, 439 & n.25 (2014), 
available at https://repository.jmls.edu/cgi/viewcontent.
cgi?article=1740&context=jitpl (“precise budgeting for 
[ediscovery] projects may be elusive, especially at the outset 
of litigation”) (citing authorities); Hedges, Rothstein & Wiggins 
at 26 n.23 (noting variations in estimates of ediscovery costs, 
and the “need for a comprehensive empirical examination of 
the cost of e-discovery”).

12 Craig B. Shaffer, “The ‘Burdens’ of Applying Proportionality,” 
16 Sedona Conf. J. 52, 122 (2015), available at http://
iproinnovations.com/wp-content/uploads/2016/04/Shaffer-
The-Burdens-of-Applying-Proportionality.pdf

  (hereinafter cited as “Shaffer”) (“disingenuous” to 
suggest that proportionality factors can be “easily applied in 
every case, particularly at the outset of the litigation”).

13 See FJC Benchbook, Sec. 6.01 (“The parties exercise first-level 
control and are the principal managers of their cases[.]”). 
Assessment of proportionality factors, moreover, is far from 
an exact science. See Sedona Proportionality Commentary 
at 155 (“proportionate discovery is not defined by a ‘perfect 
fit’ and cannot be reduced to a simple quantitative formula”); 
id. at 163 (noting that it is often “difficult to evaluate the 
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importance of the requested information until it is actually 
produced”).

14 See Lee H. Rosenthal & Steven Gensler, “From Rule Text to 
Reality: Achieving Proportionality in Practice,” 99 Judicature 
43, 44 (2015), available at https://judicialstudies.duke.edu/
sites/default/files/centers/judicialstudies/judicature-99-3_
gensler-rosenthal.pdf

(“Lawyers and judges have had proportionality obligations since 
[Federal Rules changes in] 1983, but few lawyers or judges 
made proportionality a focus of discovery, and fewer still 
expressly invoked or applied the proportionality limits. 
Some academics and thoughtful judges have questioned 
whether proportionality is sufficiently defined or understood 
to achieve the stated goals.”); Martha Dawson & Bree Kelly, 
“The Next Generation: Upgrading Proportionality for a New 
Paradigm, 82 Def. Counsel J. 434, 435, 437 (2015), available 
at http://www.lfcj.com/uploads/3/8/0/5/38050985/dawson_
and_kelly_proportionality_iadc_defense_journal.pdf

  (hereinafter cited as “Dawson & Kelly”) (noting that “the 
principle of proportionality has long existed in the rules,” but 
noting the “historical failure of proportionality to address the 
problems of discovery”).

15 There is another sense in which general guidelines on cost 
control are part of the “soft law” of arbitration. See Thomas 
J. Stipanowich, “Soft Law in the Organization and General 
Conduct of Commercial Arbitration Proceedings,” Chapter 
II in Lawrence W. Newman & Michael J. Radine (eds.), Soft 
Law In International Arbitration (JurisNet 2014) (hereinafter 
cited as “Stipanowich”) (noting that procedural “[s]oft law 
plays an increasingly prominent role in evolving standards 
for organizing and conducting commercial arbitration 
proceedings”).

16 See Dawson & Kelly at 445 (“A major component of the 
historical failure of courts to take proportionality into account 
rests upon the failure of parties to proactively employ and 
invoke the principle. . . . The assessment of proportionality in 
discovery should not be merely a reactionary process.”). Even 
under recently revised Federal Rules of Civil Procedure, “[u]
nless specific questions about proportionality are raised by a 
party or the judge, there is no need for the requesting party to 
make a showing of or about proportionality.” Duke Law School 
Center for Judicial Studies, “Guidelines and Practices for 
Implementing the 2015 Discovery Amendments To Achieve 
Proportionality,” 99 Judicature 50 (Winter 2015), available at 
https://www.ned.uscourts.gov/internetDocs/cle/2015-09/
Guidelines-and-Practices-Sept.19.pdf (hereinafter cited as the 
“Duke Guidelines”).

17 See Steven C. Bennett, “Tiered Discovery: An Efficient 
Proportionality Solution?”, ABA Pretrial Practice & Discovery 
Newsletter (2018), available at https://www.americanbar.org/
groups/litigation/committees/pretrial-practice-discovery/
articles/2018/summer2018-tiered-discovery-an-efficient-
proportionality-solution.html .

18 See www.cpradr.org/resource-center (hereinafter cited as the 
“CPR Protocol”).

19 CPR also offers a model form of “Economical Litigation 
Agreement,” meant to be incorporated into contracts 
between business partners, suppliers and others, at the start 
of a business relationship. See CPR Economical Litigation 

Agreement (2009) (hereinafter cited as the “CPR ELA”), 
available at https://www.cpradr.org/resource-center/
toolkits/economical-litigation-agreement. This form of model 
agreement, like the CPR Protocol for arbitration, divides cases 
into various tracks (based on the size of the claims at issue), 
and applies varied discovery limitations to the specific tracks.

20 See, e.g., AAA Construction Industry Arbitration Rules (2015), 
available at (differentiating between “Fast Track” procedures 
(cases under $100,000); “Standard Track” procedures; and 
“Large, Complex” procedures (cases over $1 million)); AAA, 
Commercial Arbitration Rules and Mediation Procedures 
(2013), available at https://www.adr.org/sites/default/
files/Construction%20Rules.pdf (differentiating between 
Expedited Procedures, which may include no discovery and 
a documents-only hearing, versus rules for Standard and 
Large, Complex disputes); JAMS Streamlined Arbitration 
Rules & Procedures (2014) (hereinafter cited as the “JAMS 
Streamlined Rules”), available at https://www.jamsadr.com/
rules-streamlined-arbitration/ (discovery in cases involving 
claims smaller than $250,000 to be completed within two 
weeks after all pleadings exchanged).

21 Presumably, the cases for which absolutely no discovery 
would be appropriate would be relatively confined. See 
Thorpe at 5 (“[A]lthough it is important to limit discovery in 
a way to make the arbitration hearing cost-effective—in the 
end the most important goal is to have a fair hearing, and 
the achievement of that goal often requires some discovery 
tailored to the particular case.”).

22 See JAMS Arbitration Discovery Protocols (2010) (hereinafter 
cited as “JAMS Protocols”), available at https://www.
jamsadr.com/arbitration-discovery-protocols/ (Exhibit A, 
listing “relevant factors” to be considered in determining 
the appropriate scope of discovery, including “amount in 
controversy,” “complexity of the factual issues,” “number of 
parties and diversity of their interests,” and more); see also 
Duke Guidelines at 51 (noting that an amount-in-controversy 
calculation “can change as the case progresses, the claims and 
defenses evolve, and the parties and judge learn more about 
the damages or the value of the equitable relief at issue).

23 C. Northcote Parkinson, “Parkinson’s Law: Or, The Pursuit of 
Progress,” The Economist (Nov. 19, 1955), available at www.
economist.com/node/14116121.

24 See R. Wayne Thorpe, “Case Management and Cost Control 
for Commercial Arbitration,” at 3 (2012) (hereinafter cited 
as “Thorpe”), available at https://www.jamsadr.com/
publications/2012/case-management-and-cost-control-for-
commercial-arbitration (“[A]s goes your home construction 
project, so goes your litigated dispute (whether in arbitration 
or the courts): the longer it takes the more it costs.”) (emphasis 
in original).

25 See Sedona Proportionality Commentary at 159 (“Setting 
deadlines for substantial completion of discovery (or certain 
phases of discovery) can reduce incentives for a party to 
manipulate or inappropriately prolong the discovery process 
with burdensome requests or inappropriate objections.”); FJC 
Benchbook at 197 (“Empirical data show that setting a firm 
trial date and sticking to it when possible is one of the best 
ways to ensure that the case moves forward without undue 
cost or delay.”).
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26 See CPR Protocol (rejecting the “leave no stone unturned” 
approach to discovery); CCA Protocols (encouraging 
arbitrators to “enforce contractual deadlines and timetables” 
in arbitration agreements); NYSBA Report (recommending 
that arbitrator “sets ambitious hearing dates and aggressive 
interim deadlines, which, the parties are told, will be 
strictly enforced”); see also Michael A. Doornweerd & 
Andrew F. Merrick, “Strategies For Controlling Discovery 
Costs In Commercial Arbitration,” 12 ABA Commercial 
& Bus. Litig. 4 (2011), available at https://jenner.com/
system/assets/publications/1692/original/CBL_Sum11_
DoornweerdMerrick.pdf?1314629255

  (suggesting that arbitrators set “a final hearing date 
as soon as possible,” with “tight deadlines for completing 
discovery” and a requirement that “the parties strictly adhere 
to the deadlines”).

27 See JAMS Streamlined Rules (setting very brief period for 
information exchange in smaller cases).

28 Such extensions, however, should not be routinely granted. 
See Neil M. Eiseman, John E. Bulman & R. Thomas Dunn, 
“A Tale Of Two Lawyers: How Arbitrators and Advocates 
Can Avoid the Dangerous Convergence of Arbitration 
and Litigation,” 14 Cardozo J. Conflict Resol. 1, 25 (2013), 
available at https://www.americanbar.org/content/dam/aba/
administrative/litigation/materials/sac2013/sac_2013/62-
4_a_table_of_two.authcheckdam.pdf (“productivity is 
achieved by making certain that the dates [set for a discovery 
cutoff, and other limitations] are firm and will not be modified 
absent authorization by the arbitrator, even in the event of an 
agreement to extend by the parties”) (emphasis in original); 
id. at n.71 (arbitrators should enforce deadlines except in 
circumstances “clearly beyond the contemplation of the 
parties when the time limits were established”) (quotation 
omitted).

29 See John H. Wilkinson, “Arbitration Contract Clauses” (2010), 
available at https://www.americanbar.org/newsletter/
publications/gp_solo_magazine_home/gp_solo_magazine_
index/wilkinson.html (contract should include a provision 
that arbitrators are empowered to modify limitations “upon 
a clear and compelling showing of good cause,” and that 
failure to meet deadlines will not render an award invalid, 
but arbitrators “may impose appropriate sanctions and draw 
appropriate adverse inferences against the party primarily 
responsible for the failure to meet any such deadlines”).

30 See Alison A. Grounds & Kenneth C. Gibbs, “An Arbitrator’s 
Guide To Successfully Resolving eDiscovery Disputes” at 2 
(Spr. 2013) (hereinafter cited as “Grounds & Gibbs”), available 
at https://www.americanbar.org/content/dam/aba/events/
dispute_resolution/Arbitrator_Guide_To_Successfully_
Resolving_eDiscovery_Disputes.authcheckdam.pdf (“Most 
eDiscovery disputes arise in asymmetrical cases where one 
party has more ESI than the other.”); John M. Barkett, “More on 
the Ethics Of E-Discovery: Predictive Coding and Other Forms 
of Computer-Assisted Review” at 35 n.83 (2013), available at 
https://judicialstudies.duke.edu/sites/default/files/centers/
judicialstudies/TAR_conference/Panel_5-Original_Paper.pdf 
(noting that discovery disputes may arise in “the asymmetric 
case ([with] a data-poor party against a data-rich party trying 
to take advantage of the disparity),” or in “the disproportionate 

case (where, irrespective of data, the amount or issues in 
controversy are too small in relation to e-discovery costs”).

31 See John M. Barkett, “What Are the Best Ways To Control 
the Cost of Arbitration Without Compromising the Fairness 
of the Process?” in Arbitration: Hot Questions, Cool Answers 
(2015) available at https://www.shb.com/~/media/files/
professionals/barkettjohn/arbitrationhotquestionscoolan
swers.pdf (“Arbitrators can also use allocation of costs to 
encourage efficiency in the conduct of proceedings and 
to control inappropriate conduct.”); John J. Jablonski & 
Alexander R. Dahl, “The 2015 Amendments to the Federal 
Rules of Civil Procedure: Guide to Proportionality in Discovery 
and Implementing a Safe Harbor for Preservation,” 82 Def. 
Counsel J. 411 (Oct. 2015), available at https://us.eversheds-
sutherland.com/portalresource/lookup/poid/Z1tOl9NPluK
PtDNIqLMRV56Pab6TfzcRXncKbDtRr9tObDdEnW3EnW3!/
fileUpload.name=/The%202015%20Amendments%20to%20
the%20Federal%20Rules%20of%20Civil%20Procedure.pdf 
(“allocation of costs is a key mechanism by which courts 
and lawyers can focus discovery on information that is most 
important to the parties’ claims and defenses”); see also 
McPeek v. Ashcroft, 202 F.R.D. 31, 34 (D.D.C. 2001) (noting 
that, where party requesting burdensome information must 
pay the costs of discovery “the requesting party literally gets 
what it pays for”).

32 See generally Steven C. Bennett, “An Update on Recovery 
of E-Discovery Costs by a Prevailing Party,” 30:4 Computer & 
Internet Lawyer 26 (2013); Steven C. Bennett, “Are E-Discovery 
Costs Recoverable By A Prevailing Party?”, 20:3 Albany Law 
J. of Sci. & Technol. 537 (2010) available at, http://www.
albanylawjournal.org/Documents/Articles/20.3.537-Bennett.
pdf.

33 See International Chamber of Commerce, “Techniques 
for Managing Electronic Document Production When it Is 
Permitted or Required in International Arbitration” (2012), 
available at https://cdn.iccwbo.org/content/uploads/
sites/3/2016/10/ICC-Arbitration-Commission-Report-on-
Managing-E-Document-Production-2012.pdf (hereinafter 
cited as “ICC Techniques”), suggesting that cost shifting 
should be reserved for “extraordinary circumstances and 
imposed only after a weighing of the relevant factors”).

34 See Nicolas Ulmer, “Some Cost Consensus,” (May 5, 2011), 
available at http://arbitrationblog.kluwerarbitration.
com/2011/05/04/some-cost-consensus/ (noting use of 
“instant cost” orders and “sealed offer” cost allocations—
wherein costs are taxed if a sealed offer in settlement exceeds 
the result obtained—as means to discourage “unnecessary 
applications, disclosure requests or plain violations of the 
rules in arbitration”).

35 See CPR Protocol (“If extraordinary circumstances justify 
production of [information disproportionate to the dispute], 
the tribunal shall condition disclosure on the requesting 
party’s paying to the requested party the reasonable costs 
of a disclosure.”); “ICDR Guidelines for Arbitrators Concerning 
Exchanges of Information,” document available through 
Internet search of title (tribunal may “condition granting” of 
a request on “the payment of part or all of the cost by the 
party seeking the information,” and may “allocate the costs of 
providing information among the parties, either in an interim 
order or in an award”); Chartered Institute of Arbitrators, 
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“Protocol for E-Disclosure in Arbitration” (2008) (hereinafter 
cited as “Chartered Institute Protocol”), available at https://
www.ciarb.org/docs/default-source/practice-guidelines-
protocols-and-rules/e-discolusure-in-arbitration.pdf?sfvrsn=2 
(“The Tribunal shall consider the appropriate allocation of 
costs in making an order or direction for e-disclosure.”).

36 See Doug Jones, “Using Costs Orders To Control The Expense 
Of International Commercial Arbitration,” Roebuck Lecture 
(June 9, 2016), available at https://www.ciarb.org/docs/
default-source/practice-guidelines-protocols-and-rules/e-
discolusure-in-arbitration.pdf?sfvrsn=2 (suggesting that 
parties and the tribunal should discuss, at an “early” case 
management conference, the basis on which cost orders 
will be made, with the aim of sending a “deterrent” message, 
such that parties and counsel will “think twice” about process 
excesses, and the tribunal may encourage “sensibly efficient 
party conduct which will, by extension, minimize the time 
and cost of an arbitration”); David Howell, “Developments 
in Electronic Disclosure in International Arbitration,” 3 Disp. 
Resol. Int’l 151 (2009), document available through Internet 
search of title (suggesting “judicious used of cost shifting” 
as an “effective means of controlling requests for electronic 
disclosure,” with “the ultimate decision on where such costs 
will ultimately lie being reserved for the final award on costs”).

37 See, e.g., Oracle America, Inc. v. Google Inc., 2015 WL 7775243 
(N.D. Cal. Dec. 3, 2015) (both parties failed to provide 
sufficient information, such that court was required to apply 
its “best judgment based on limited information” about the 
proportionality of discovery requests).

38 See generally “The Sedona Conference Glossary: E-Discovery 
& Digital Information Management” (4th ed. 2014), available 
at http://www.nysba.org/WorkArea/DownloadAsset.
aspx?id=79055.

39 See CPR Protocol (“Requests for back-up tapes, or fragmented 
or deleted files should only be granted if the requesting 
party can demonstrate a reasonable likelihood that files were 
deliberately destroyed or altered by a party in anticipation of 
litigation or arbitration and outside of that party’s document-
retention policies operated in good faith.”); Chartered 
Institute Protocol (“The primary source of disclosure of 
electronic documents should be reasonably accessible data; 
namely, active data, near-line data or offline data on disks. In 
the absence of particular justification it will normally not be 
appropriate to order the restoration of back-up tapes; erased, 
damaged or fragmented data; archived data or data routinely 
deleted in the normal course of business operations.”); NYSBA 
Report (recommending that discovery be produced “only 
from sources used in the ordinary course of business”); see 
also Duke Guidelines at 54 (giving examples of discovery 
sources that may be too burdensome to search, including: 
“information stored using outdate or ‘legacy’ technology, or 
information stored for disaster recovery rather than archival 
purposes that would not be searchable or even usable 
without significant effort”).

40 See CPR ELA (excluding from search and production “backup 
tapes,” “legacy data from obsolete systems,” “[m]etadata 
or slack space,” “[e]lectronic information residing on PDAs, 
Smartphones and instant messaging systems,” and “[v]
oicemail systems”).

41 See Elizabeth J. Shampnoi, “The Promise of the Process: Ways 
To Capture the Promised Benefits of Arbitration” (Spring 2014), 
available at www.aaau.org (“setting forth a high standard by 
which the arbitrator may grant additional discovery should 
suffice to allay” concerns about restrictions on discovery 
imposed “prior to knowing the specifics of the dispute”).

42 See Sedona Proportionality Commentary at 151 (noting that 
“aggressive preservation efforts can be extremely costly, and 
parties (including government parties) may have limited staff 
and resources to devote to those efforts”) (quotation omitted).

43 See Hedges, Rothstein & Wiggins at 21 (suggesting that 
judge “encourage the lawyers to stage the discovery by first 
searching for the ESI associated with the most critical or 
key players, examining the results of that search, and using 
those results to refine subsequent searches;” and suggesting 
that parties “first sort through the information that can be 
obtained from easily accessed sources and then determine 
whether it is necessary to search the less accessible sources”); 
Sedona Proportionality Commentary at 157 (same); Duke 
Guidelines at 57 (suggesting focus of discovery initially on 
“the subjects and sources that are most clearly proportional to 
the needs of the cases,” and using the results of that discovery 
to “guide decisions about further discovery”); see also Thorpe 
at 6 (suggesting arbitration process where parties “exchange 
significant documents, perhaps answer a few interrogatories 
and take one or two party depositions—and then STOP, 
take another deep breath, and then evaluate carefully what 
remains to be done”).

44 Parties might agree, and the decision-maker might direct, that 
initial discovery be directed to information essential to aid the 
process of settlement, or mediation. See Shaffer at 117.

45 A related method is “tiering,” in which the scope of discovery 
varies, depending on the source of information. See Laporte 
& Redgrave at 50 n.110 (suggesting, as an example, that 
discovery from “key player” custodians might be broader in 
scope than from other sources). Also related is the concept 
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would have to review in a complete search, before actually 
agreeing to produce the documents).

46 See ICC Techniques (suggesting that, with such a system, “[r]
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Arbitration: Is It Time To Reconsider the ‘Dirty Wars’ of the 
International Arbitral Process?”, 3 Dispute Resol. Int’l 5 (2009) 
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available at www.rand.org (noting that, with “few reliable 
benchmarks” for “assessing the risk of employing a particular 
preservation strategy,” company representatives often take a 
“relatively conservative” approach to preservation); Sherman 
Kahn, “E-Discovery Demystified for Arbitrators—Tips for How 
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information” that the disclosing party “may use to supports 
its claims or defenses;” copies “or a description by category 
and location” of “all documents, electronically stored 
information, and tangible things that the disclosing party has 
in its possession, custody, or control and may use to support 
is claims or defenses, unless the use would be solely for 
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searched could yield cost savings. See NYSBA Guidelines at 
31 (“Narrowing the time fields, search terms and files to be 
searched, as well as testing for burden are some of the tools 
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thesedonaconference.org, (describing ediscovery “culling” 
techniques).

68 A variety of additional practices could be established as 
presumptively reasonable elements of ediscovery. See, e.g., 
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tool which, to some extent, can serve as a substitute for a 
deposition if exchanged early enough in the proceedings.”); 
Nicolas Ulmer, “The Witness Statement as Disclosure” (Dec. 
2014), available at www.mediate.com (witness statements are 
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requires that reviews be done by junior people. You are not 
going to pay $600 an hour for a partner to be doing privilege 
review-at least as a first pass-and the junior people are not at 
all motivated to take chances in their designations so they will 
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How Technologies Are Eroding The Attorney-Client Privilege, 
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93 See, e.g., ARIAS U.S., Sample Form 3.3: Confidentiality 
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Order, available at www.cafc.uscourts.gov (providing that, “[p]
ursuant to Federal Rule of Evidence 502(d), the inadvertent 
production of privileged or work product protected ESI is not 
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95 See John Facciola & Jonathan Redgrave, “Asserting and 
Challenging Privilege Claims in Modern Litigation: The 
Facciola-Redgrave Framework,” 4 Fed. Cts. L. Rev. 19, 53 (2010) 
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FJC Benchbook at 196 (“By reducing the risk of waiver, the 
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exhaustive and expensive preproduction [privilege] review.”).

96 See Bisceglie (noting New York Commercial Division Rule 11-
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org; David J. Waxse, “Cooperation—What Is It And Why Do 
It?”, 18 Richmond J. L. & Tech. 8 (2012).
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“[i]f at all possible,” for an “early, formative discussion about 
discovery”). This “meet and confer” process is required 
under the Federal Rules of Civil Procedure. See Fed. R. Civ. 

P. 26(f) (outlining topics to be discussed prior to first pre-
trial conference with the court); see also Chartered Institute 
Protocol (providing that “parties should confer at the earliest 
opportunity regarding the preservation and disclosure of 
electronically stored information and seek to agree the scope 
and methods of production”); id. (listing additional matters for 
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100 See Sedona Proportionality Commentary at 160 (noting new 
Rule 26(d)(2) of the Federal Rules of Civil Procedure, which 
permits parties to propound document requests, before their 
initial meeting, which “allows time for meaningful good faith 
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of the proportionality factors” in the case). One value of 
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educate themselves about their client’s information storage 
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inform the decision-maker of the contours of any discovery 
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“E-Discovery In Arbitration” (May 2010), available at www.
mediate.com/articles/posellR1.cfm (noting that, at early stages 
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ruling on attorney’s fee associated with discovery disputes, 
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Complex Cases,” available at http://go.adr.org/Streamlined_
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Arbitration Act,” 56 Fed. Law. 54, 55 (May 2009) (“[A]rbitration 
is a matter of contract. Consequently, the parties may contract 
to provide for expansive discovery (written discovery and 
depositions), limited discovery (restricted written discovery 
and depositions or no discovery. . . . When drafting an 
arbitration agreement, it would be wise to determine what 
discovery your client wants or needs and then employ the 
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